MEDIA STATEMENT
24 APRIL 2021 – MELBOURNE, AUSTRALIA

Statement by James Mawhinney in response to Federal Court decision
On Monday I personally attended court room 8E of the Federal Court in Melbourne to witness
Justice Anderson deliver his decision to ban me from raising capital for 20 years.
I am overwhelmingly disappointed with the decision reached by the Court.
The decision cements the improper actions of Australian Government officers and their
representatives in prosecuting their campaign against me, Mayfair 101, our investors and their
families. I am compelled to call this out.
The actions of ASIC’s public officers who prosecuted their campaign against Mayfair 101 has
all the hallmarks of grave misconduct – perjury, entrapment, fabrication of evidence and
countless innocent victims. The public officers responsible for prosecuting the case against
Mayfair 101 ought to be held to account for their despicable actions.
ASIC has a history of conspiracy theories and making false representations to Court in order
to justify their deployment of Government resources. Their campaign against Mayfair 101 is
no different. The false allegations that have been thrown at me by the corporate regulator at
the expense of so many innocent investors is astounding.
In the ASIC v Mitchell Federal Court case last year Justice Beach found –
“The various cover up and conspiracy theories that [ASIC] floated
turned out to lack substance…”1
The similarity is uncanny between my experience being on the receiving end of ASIC and the
findings of Justice Beach in Harold Mitchell’s case. In both cases ASIC was jumping at
shadows that did not exist.
In my case over 570 innocent people that invested over $210 million with us were completely
forgotten and ignored by ASIC yet are the true victims of ASIC’s campaign against Mayfair
101.
Unlike Mr Mitchell, I was not in a position to fund a multi-million-dollar defence against their
two simultaneous Federal Court proceedings. ASIC strategically debilitated its opponent
(Mayfair 101 and I) from accessing funds to adequately put up a defence against an infinitely
well-funded opponent.
My response to the Federal Court decision reveals what has been an improper approach to
regulation taken by Australian Government officers in their campaign against Mayfair 101 and
consequently our investors.
I draw your attention to the following key points -
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1. Background
Karen Chester, ASIC’s Deputy Chair, has directed a taskforce that sought to regulate the fixed
income industry, drive legislative reform for wholesale investor laws and further the objectives
of its “true to label” campaign.
I am generally supportive of ASIC’s initiatives and the important role they play in regulating
the financial services industry, however their campaign against me, Mayfair 101 and
consequently our investors, was fundamentally flawed.
ASIC’s campaign commenced in early 2020 with a proposed Public Warning Notice
threatened to be published on 13 March 2020. What ensued following this was an improper
and malicious set up by ASIC designed to crash a sound, growing business so that ASIC could
achieve its own regulatory objectives.
The public officers responsible for prosecuting the campaign against Mayfair 101 and I have
all but decimated the livelihood of hundreds of Australian families and over $210 million of
Australian investor money.
2. ASIC created a disaster to suit their purpose
Hundreds of millions of dollars of Australian investor monies was immediately put at risk by
ASIC freezing the activities of Mayfair 101 in April 2020. This was further compounded by the
injunctions ASIC obtained against the Group and me personally in August 2020.
Immediately prior to ASIC’s intervention in April 2020:
• all payments to investors were up to date;
• 90%+ of our investors rated us 5 stars for customer satisfaction;
• our portfolio of 30+ assets that spanned 10 countries was performing in line with
expectations;
• in 5 years of managing public funds we had received just one formal complaint (the
investor was paid out in full promptly following this);
• we had the right to suspend redemptions to weather the impacts of COVID-19;
• every piece of marketing collateral had legal sign-off; and
• every cent of investor money was deployed in accordance with offer documents.
In the midst of a global pandemic ASIC took four Mayfair 101 entities to the Federal Court of
Australia. They obtained injunctions freezing our fundraising capabilities despite the case
being related to the advertising of financial products as opposed to a more serious matter
warranting such injunctions. This had a debilitating effect on our business, our investments
and our investors.
3. ASIC fabricated defamatory allegations
In August 2020 ASIC commenced proceedings to wind up another Group entity, M101
Nominees Pty Ltd. They told the Federal Court that I had been running three Ponzi schemes,
had transferred investor funds to the British Virgin Islands, was a “flight risk” and painted me
as high-risk fugitive. This was a highly defamatory and damaging character assassination for
an Australian Government department to make when these allegations were untrue.
My fiancé was hospitalised as a result of a severe anxiety attack arising from the media
coverage that was duped into believing ASIC’s narrative. I can only imagine the shock and
concern our investors and their families felt when they read ASIC’s allegations publicised in
the media.

The “flight risk” allegations were fabricated. I am an Australian citizen, a permanent Australian
resident, only hold one passport, had just become a father a few months prior, have all my
family in Australia, I am responsible for a real estate project in Australia comprising 200+
properties, had nearly 50 staff based in Australia and had not so much as bought a tram ticket,
let alone a flight overseas (which ASIC alleged I had the capacity to do) in the midst of COVID19. ASIC made these allegations at a time when severe international travel restrictions were
in place for all Australian citizens. I could not have left the country without first obtaining
Federal Government approval, like all Australian citizens at the time.
The assets that were alleged by ASIC to have been transferred to the British Virgin Islands
had not left the country and still have not left the country2. I have never transferred money or
assets to any offshore jurisdiction for personal use. ASIC did not fact-check this defamatory
allegation prior to making it.
ASIC’s allegations conflicted with their closing submissions in which they backtracked stating
I was “not consciously dishonest” and “never was”. These submissions did not accord with the
allegations they have previously made. There was no evidentiary basis for representatives of
the Australian Government to make these allegations in the first place, yet they improperly
proceeded to do so regardless.
4. No Ponzi Scheme
Fraudulent intent is an essential element of a Ponzi
scheme. This element was not in existence at Mayfair
101 – investor monies were invested in real assets for
the commercial benefit of Mayfair 101 and its investors,
not for fraudulent purposes.
ASIC alleged I was operating multiple Ponzi schemes
then subsequently changed their submissions to “Ponzilike” to conceal their mischaracterisation to the Federal
Court judge. ASIC’s legal counsel changed their
position to suit their purposes rather than playing with a
straight bat.
It should be noted that the Federal Court did not make
any finding that I was running a Ponzi scheme. The
Court also removed my international travel restrictions.

According
to
ASIC’s
own
MoneySmart website, a Ponzi
scheme recruits through family &
friends and has “no real investment”
(see
https://moneysmart.gov.au/investm
ent-warnings/ponzi-schemes) .
Not one family member or friend of
mine was recruited to invest with
Mayfair 101. We held a diversified
portfolio of 30+ assets in 10
countries including over 130
properties in Australia.
These
assets were and are very real.

It is only after ASIC’s decision to publicly vilify me that our investors were exposed to significant
risk, not before. Mayfair 101’s investors now risk losing their entire investment as a direct
result of ASIC’s actions.
5. ASIC has engaged in a form of entrapment
Entrapment is where a Government representative has improperly induced a person to commit
an offence. I claim that ASIC has engaged in a form of entrapment in prosecuting its case
against me.
ASIC created a situation which entrapped me and allowed their legal counsel to claim various
breaches of the Corporations Act and ASIC Act, taking Mayfair 101’s investors hostage in the
process. This was ASIC’s brazen, inhumane approach to regulation which I am calling out.
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By freezing the Group’s fundraising abilities prior to there being any Court findings they
created a circumstance by which the Group’s funding options were extinguished.
These circumstances meant outstanding investor redemptions were unable to be settled,
default clauses were triggered in financing arrangements, financiers appointed receivers, and
investments that were mid-acquisition were unable to be completed.
The perfect storm was created by ASIC for their legal representatives to allege the Group’s
issues had been caused by mismanagement, rather than their own actions. ASIC and the
Australian Financial Review seized upon this opportunity to defame me, mischaracterise me
and ignore the fact that Mayfair 101 was a viable and compliant business prior to their
involvement.
Australian Financial Review journalists Jonathan Shapiro and Liam Walsh got their
investigation wrong, as they too had failed to check their facts against reality. They have
published over 50 negative and defamatory articles to aid ASIC’s objectives. They are
complicit in creating a contrived scenario that would devastate the lives of thousands of people
impacted by the fallout of ASIC’s campaign against Mayfair 101.
Had ASIC not set out to create this dire situation and the Australian Financial Review aided
their campaign, the allegations against me would likely fall away.
6. ASIC’s evidence gathering practices
Only after commencing legal proceedings did
ASIC seize upon the opportunity to telephone
hundreds of Mayfair 101’s investors to elicit
affidavits to support their case, not before. Over
95% of our investors turned them down. A
number of our investors found ASIC’s officers to
be forceful, coercive and desperate to collect
evidence. They questioned why they were
interfering when they were happy with their own
due diligence and decision to invest with Mayfair
101.

ASIC’s evidence gathering practices are
akin to a Federal police car forcing a bus
full of innocent passengers off the road to
force it to collide with a tree, and the officers
then attempting to recruit passengers to
give evidence to blame the bus driver for
hitting the tree. This analogy describes
exactly what has occurred to Mayfair 101’s
investors.

ASIC preyed on Mayfair 101’s innocent investors by contacting them after having frozen the
Group’s fundraising activities. It is pertinent to note that this was done in the midst of COVID19, at a time where investors could not redeem their investment and when they were most
vulnerable.
7. ASIC tendered no evidence of unhappy clients prior to their action
The timing of the investor affidavits referred to in the final judgment is of significance.
ASIC did not provide one single affidavit of an investor prior to commencing their campaign
against the Group in March 2020. No investor provided evidence of issues prior to ASIC’s
involvement. This fact is telling.
The Federal Court judgement referred to the following investor affidavits elicited by ASIC Investor
John Booth
Kerrie Campbell
Richard Rouse
Keiran Egan

Product
M Core
M+
Australia Property Bonds
IPO Capital

Investment Amount
$750,000
$400,000
$100,000
$200,000

Date of Affidavit
22 July 2020
21 August 2020
19 November 2020
25 November 2020

John Donald
Peter Hui
Jordan Hicks
Theo Wiggill

M+
M+
IPO Capital
M+

$200,000
$150,000
$295,000
$200,000

21 December 2020
15 January 2021
15 January 2021
15 January 2021

It should be noted from the affidavits referenced that:
a) no affidavit contained a complaint about the Group’s activities prior to ASIC’s
involvement;
b) every affidavit was obtained 3 months or more after ASIC had frozen the Group’s
activities;
c) every affidavit was obtained after ASIC had commenced Federal Court proceedings
against the Group;
d) 7 of the 8 affidavits were from smaller investors who invested less than our average
amount (approximately $435,000);
e) no affidavits were tendered from any investors with $1 million or more invested
(arguably those most impacted), of which there were over 50 investors;
f)

ASIC did not produce a single affidavit from any of the 126 M Core investors to justify
the winding up of M101 Nominees Pty Ltd, the issuer of the M Core notes (i.e. ASIC
applied to wind the company up despite not having one single investor affidavit in
support of their decision);

g) ASIC did not produce a single affidavit of a retail investor in the M Core, M+ products
or IPO Wealth Fund out of over 590 investors (the one they alleged was retail was not
retail – see section (7) below); and
h) Only 2 retail investor affidavits were produced relating to investors who subscribed in
2016 and 2017, at a time when the Group was trialling its business model and was
converting over to the IPO Wealth Fund in line with legal advice it sought and direction
received from ASIC. From 2018 onward, and in accordance with s911A Corporations
Act, Mayfair 101 did not accept one single retail investor in any Mayfair 101 product.
The investors that gave evidence did so at a time
when they were unable to redeem due to the
injunctions imposed on the Group by ASIC in April
2020. They were recruited by ASIC in the midst
of the dire circumstances caused by ASIC.
The overwhelming majority of Mayfair 101’s
several hundred investors that were contacted by
ASIC sensed from ASIC’s requests they were
concocting something that they did not want to be
a part of and declined to give evidence.

The approach taken by ASIC is no different
to being charged with a mass-shooting that
had not occurred, then having an ASIC
representative kill a group of innocent so
they could put the bodies before the Court
to substantiate my multiple murder
charges.
This example describes the magnitude of
ASIC’s improper actions.

ASIC’s attempts to contact every investor to formulate its case against me and Mayfair 101
had a chilling effect on our investors. Many of them have recounted their stories to us and are
appalled at the cunning, unethical and immoral approach taken by the regulator.

This evidence should have been deemed inadmissible by the Court by virtue of the fact that
the evidence was only gathered after ASIC froze the Group’s activities and that evidence only
referred to issues caused after ASIC’s campaign against the Group.
This evidence should never have been tendered by ASIC or accepted by the Court as a true
representation of my or Mayfair 101’s business practices or integrity.
8. Donald’s affidavit contained a false allegation which suited ASIC’s purpose
I learned from paragraph 153-159 of Justice Anderson’s judgment that ASIC elicited a 71-year
old former investor, John Donald, to provide an affidavit to support their case. Using the
affidavit ASIC alleged that Mayfair 101’s staff had not requested a wholesale investor
certificate prior to investing.
The Court found that I had breached Corporations Act requirements for allegedly failing to
request and obtain a wholesale certificate from an investor. This was not the case. Mr Donald
ticked the box to say he was a wholesale investor and had supplied a valid accountants
certificate.

Screenshot of Mr Donald’s actual investment application

I have since checked our files and have identified that we had in fact requested and obtained
the client’s wholesale certificate. The certificate is attached to this document.
No breach of the Corporations Act had therefore occurred. This is just one of numerous
examples where ASIC relied on materials that fitted their purpose without adequate checking
the facts. This fabricated breach alone could have wiped 5-10 years off my ban.
9. John Donald - a past, happy, compliant investor
Of particular importance is the timing of John Donald’s affidavit – 21 December 2020.
This investor applied to redeem on 8 December 2019. His redemption application was settled
on 8 January 2020. It is important to note that ASIC obtained an affidavit from Mr Donald
nearly a year after his investment relationship with Mayfair 101 had ceased.
All obligations were met to this investor. He was onboarded in accordance with Corporations
Act requirements. He was a compliant past investor.
This confirms that ASIC could never find evidence of a non-compliant investor, even after
contacting past investors.
ASIC went to great lengths to find evidence to suggest I breached the Corporations Act by
contacting past investors who were:
(a) happy with their investment,
(b) repaid in full, and
(c) onboarded compliantly.

They could not find a single M+, M Core, IPO Wealth or Australian Property Bond investor that
was non-compliant.
10. Richard Rouse - a creditor, not an investor
The Court found Mr Rouse was an investor with Australian Property Bonds. This finding was
incorrect.
Mr Rouse provided an application for Australian Property Bonds and a cheque that he
authorised the banking of. The cheque was banked in accordance with his instructions. It
was subsequently identified by a Mayfair 101 staff member that his original application was
incomplete.

Page 2280 VID524/20202 Court Book – Evidence tendered by ASIC – A
copy of the letter that was posted to Mayfair 101 confirming Mr Rouse’s
original application as incomplete and required additional documents in
order to be compliant.

ASIC’s own evidence confirms Mr Rouse accepted that the cheque would be banked in order
to qualify for a promotional interest rate.

Page 2278 VID524/20202 Court Book – Evidence tendered by ASIC –
An email from Mr Rouse to a Mayfair 101 staff member.

Upon identifying the aspects of the application that were incomplete, he was requested by the
Mayfair 101 staff member to provide the necessary documentation to compliantly finalise his
application. Had this documentation been received Mr Rouse’s application would have been
countersigned and returned to him for his records. The ball was in Mr Rouse’s Court to provide
all necessary documents to complete his application.
The whereabouts of Mr Rouse’s documentation is to this day unknown. The client had posted
the originals to the wrong address and no subsequent documentation was received.

Email correspondence relating to Mr Rouse’s application
dated 24 July 2020 between a Mayfair 101 employee and myself

The staff member managing this client subsequently departed shortly thereafter, as had many
others, as a result of ASIC’s campaign. This was at a time when the Group was underresourced.
Mr Rouse is not an investor. Mr Rouse is acknowledged as a creditor of the company.
Mr Rouse is the sole person out of over 700 clients that this unfortunate administrative error
occurred to. He was also the last ever person to seek to make an investment with Mayfair
101 in June 2020. This example is not representative of any other Mayfair 101 investor’s
experience.
I have absolute remorse for Mr Rouse’s unfortunate circumstance.
My team has since contacted Mr Rouse to inform him that we are now aware of his
circumstances and that he is recognised as a creditor of the company to be settled as soon
as we are in a position to do so.
I note that no ASIC representative contacted me or any Mayfair 101 staff member despite Mr
Rouse’s son speaking with an ASIC representative on 25 August 2020.

Page 2278 VID524/20202 Court Book – Evidence tendered by ASIC –
An email from Mr Rouse’s son to Mr Rouse on 25 August 2020.

ASIC has taken advantage of Mr Rouse’s unfortunate situation to portrayed him as being
deceived and ripped-off rather than resolving the matter for him. They have used this as
evidence to maliciously concoct a case against me rather than looking after the best interests
of the investor.
11. A flawed understanding of the security structure
ASIC commissioned an independent “expert” Mr Jason Tracy, a partner from Deloitte
Australia, to write a report that answered the following four simple questions in relation to the
security structure of the M Core notes:

1.
2.
3.
4.

How much is owed to M Core noteholders?
What form does the security take?
Over what assets is there security?; and
What is the value of that security?

For a Big 4 accounting firm expert these questions would appear to be relatively
straightforward. It was important for Deloitte and ASIC to get the answers to these questions
right given ASIC relied upon them in the ex parte application in August 2020 in which serious
injunctions were imposed on Mayfair 101 and me personally.
The report produced by Jason Tracy of Deloitte was grossly inadequate. Tracy’s answers
were as follows Tracy was unable to and did not answer question (1). He stated that ASIC did not provide him
adequate information to verify the amount owed to noteholders.

Paragraph 2.9 - Opinion of Jason Tracy – 12 June 2020

Tracy blended his answer to question (2) and (3) together under the same heading and in
doing so failed to answer question (2). His report failed to describe the security structure with
reference to the governing documents, or at all.
His answer to (3) was written with no regard to the actual structure that was in place. It alleged
security had not been granted over certain assets or was not first-ranking, yet had he
answered (2) accurately (or at all) he would have found that the structure in fact complied with
the governing documents.

Paragraph 2.11 - Opinion of Jason Tracy – 12 June 2020

Investors were not offered a mortgage product. There was no requirement to
provide mortgages over the properties held by the trusts. The security offered was
as follows –

M Core Offer Document Frequently Asked Question’s section

Tracy also failed to answer question (4). He did not value the security. Instead, he listed his
concerns about the security without (a) quantifying the assets that secured investors;
(b) valuing those assets;
(c) understanding the structure; or
(d) reviewing any financials.
When cross-examined in the final hearing Mr Tracy conceded he had not valued any assets,
nor had he reviewed any financials of the Mayfair 101 Group.

Paragraph 95 ASIC v M101 Nominees Pty Ltd – Judgement of Justice Anderson

Despite failing to undertake these key tasks, ASIC submitted as evidence an inadequately
researched report from an expert that failed to answer every single question posed.
The Federal Court should not have accepted Tracy’s report as evidence, and ASIC should
never have tendered it.
12. Tracy’s report got the structure wrong
Paragraph 3.5 of Tracy’s report was part of a section entitled “Background”. It was not
prepared for the purposes of answering the questions mentioned above, but to provide the
reader with context after the questions above had been answered (or in this case
unanswered).
The paragraph below is Tracy’s understanding of the security structure -

Paragraph 3.5 - Opinion of Jason Tracy – 12 June 2020

However, the offer document clearly defines the security offered to investors -

M Core Offer Document Frequently Asked Question’s section

Tracy’s assessment was wrong and grossly misleading. It is little wonder the Federal Court
took the action they did based on this evidence.

The notes are secured in accordance with the offer documents against:
-

Cash – the M101 Nominees Pty Ltd bank account;
Real estate – one property in Mission Beach; and
Mayfair 101 Group assets – 14 unit trusts (the underlying assets of these trusts
were property, deposits and other assets – the noteholders were not provided
direct security over these assets as it was not how the structure was designed to
operate).

The Security Trustee Reports provided to Tracy by ASIC confirmed this.
First-ranking charges were pledged to the Security Trustee over the 3 classes of assets in
compliance with what was offered to investors.
No investor was offered direct first-mortgage security over our entire Mission Beach portfolio.
Nor were investors offered security over the loan to Eleuthera Group Pty Ltd, the Group’s
treasury entity. Tracy’s report described a fanciful, hypothetical security structure that did not
reflect the security structure of the notes referred to in the documents he was provided.

Note: the Eleuthera loan was not secured as it did not need to be. The creditors of the
company (the noteholders) were already secured against the assets pledged by Mayfair
101 in accordance with the offer documents.

Tracy’s opinion was that the funds from investors needed to flow into “secured assets” –

Paragraph 2.25 - Opinion of Jason Tracy – 12 June 2020

This is not how the structure operated. The offer document specified how investment monies
were to be applied. There was no requirement for monies to flow to “secured assets” as
adequate security had already been pledged by Mayfair 101 to the security trustee -

Page 2 of the M Core Offer Document

It should be noted that Tracy’s report stated in nine separate instances that the security
structure needed a legal review. A legal review was never undertaken. Regardless, ASIC
accepted Tracy’s report as adequate evidence to prosecute me and in the process sentence
Mayfair 101’s investors.

It is apparent that Tracy considered the product was similar to a mortgage fund, when it was
not. It also failed to recognise the fact that many of the properties settled in Mission Beach
had been settled prior to the first M Core note being issued.

Paragraph 2.25 - Opinion of Jason Tracy – 12 June 2020
Note: Dunk Island was settled on 23 September 2019. The majority of the property deposits referred to in
Tracy’s report were paid for between July and October 2019. The first M Core note was not issued until
November 2019. Investor monies were utilised for multiple investments across the Group, not just real estate.
The report misrepresents the application of M Core investor funds.

I and Mayfair 101’s investors have been hung, drawn and quartered by ASIC relying on a
grossly inadequate report prepared by a member of Deloitte staff that should have turned
down the job.
I raised a number of these key issues in the Federal Court however was turned away at every
instance as I was self-represented. ASIC’s legal counsel and the Court dismissed the
inadequacies of the report as being irrelevant or inconsequential to ASIC’s case.
Mr Tracy’s incompetency has cost me and Mayfair 101’s investors millions and caused
immense unnecessary distress to the lives of hundreds of people.
The Federal Court should not have accepted this document. If ASIC had followed due process
and checked this document it should never have been tendered. The Government has
provided ASIC more than adequate resources to ensure the information it provides Court is
accurate and fairly depicts the situation.
13. The Security Trustee has failed to point out these errors
Mr Craig van Wegen and Ms Nora Fairbanks, the principles of Pinnacle Advisory Group,
accepted the role of Security Trustee for the M Core noteholders as directors of PAG Holdings
(Australia) Pty Ltd. They reviewed and were satisfied with the Security Trustee Reports which
confirmed adequate security was in place at all times. They are well aware of how the notes
were secured.
The Security Trustee has an obligation to the secured noteholders. By not taking any steps to
point out that Tracy’s assessment of the security structure is flawed they have failed to protect
the interests of Mayfair 101’s noteholders.
Millions of dollars of damage could have been avoided had the Security Trustee and their
lawyers pointed out the inaccuracies in the report when they saw them. The Security Trustee’s
inaction speaks volumes.
14. ASIC’s submissions in the ex parte application
Jonathan Moore QC for ASIC made a range of false and misleading submissions to the
Federal Court in the ex parte application to wind up M101 Nominees Pty Ltd and to impose
serious personal injunctions on me. I had zero opportunity to challenge these allegations as
it was an ex parte hearing (meaning ASIC made the application behind my back so I couldn’t
contest it).

The submissions made by ASIC’s hired representative included (see excerpts below from the
Court transcript) –

As mentioned above, the Deloitte report did not explain what security existed. No investor
was offered first registered mortgage security. This was a false representation made by ASIC.

ASIC used fear-mongering tactics with the judge despite having no solid evidence of their
claims. The scheme was not detrimental to members of the public. It was a compliant
scheme. Monies were applied in line with the offer document. There was no Ponzi scheme in
operation. The new product (Australian Property Bonds) was a compliant product offered with
first-mortgage security.

The assets referred to never left Australia and to this day have not left Australia. ASIC failed
to verify this before making this highly defamatory submission.

Mr Michael Gu was a non-Australian fugitive that had pre-planned his escape overseas. This
statement painted a picture that I was of similar character to a fugitive. It is highly defamatory.
ASIC supplied no valid evidence to justify their flight risk allegations.

ASIC wasted Government resources into enquiring whether my 3-month old daughter who
was born in the midst of COVID-19 held an Australian passport. This enquiry was intentionally
malicious. No father deserves to have his daughter mentioned in Court by a Government

department when she is just 3 months old and is not a party to the proceedings. This train of
enquiry by ASIC was outrageous.

Justice Anderson was led down the garden path by ASIC to reach the conclusion that my
daughter, who was born in Australia in April 2020 (in the midst of COVID-19), had somehow
obtained a passport from another country. ASIC supported this erroneous assumption of
Justice Anderson’s rather than shutting it down. Justice Anderson did not have any evidence
that my daughter had an overseas or Australian passport. It was ASIC’s false representations
made to Court that contributed to this flawed assumption. Justice Anderson should have
thrown the notion of this out of Court as no evidence existed.

ASIC led the Court to believe that Mayfair 101’s choice of investments was “high risk” without
having undertaken due diligence on the performance of any of the Group’s investments. No
evidence was tendered by ASIC to substantiate this allegation. It should have been rejected
by the Court. Still to this day ASIC never once asked for a copy of the Group’s financial
statements.

The Accloud PLC shares referred to never left the country. Accloud recently announced it is
finalising its listing on the main market of the London Stock Exchange this year and has
appointed a broker to complete this process. I can quote many other examples of Mayfair 101
making solid investments. ASIC down-played my choice of investments at every opportunity
as they did not understand them nor take the time to learn about them. They were too focused
on thinking and hoping I was guilty of a crime that was never committed.

15. ASIC got their assessment of my character wrong
Ms Chester, ASIC’s deputy chair was quoted stating “The
responsibility for the losses and the egregious harm to
investors is, as the judgment makes clear, all down to the
contumelious actions of Mr Mawhinney.” This is an
outrageous lie coming from the person who has a
significant responsibility for keeping the financial services
industry honest.

The single biggest risk to Mayfair
101’s investors was not the
existing wholesale investor laws,
our financial products, our choice
of investments or my conduct. It
has proven to be ASIC
themselves and their approach to
regulation.

ASIC’s chosen campaign strategy against me and Mayfair 101 did not align with the facts
before them. It showed no consideration whatsoever for the impact of their actions on our
investors and their families.
Put simply, ASIC took action on the belief that I was the next Michael Gu or Melissa Caddick
- but they were wrong.
The international travel bans ASIC sought were based on a fabrication of fear that I would flee
the country. I did the opposite – I relocated to Mission Beach to work on getting our real estate
project moving for the benefit of Mayfair 101’s investors.
I can quote countless other examples of where ASIC’s beliefs versus what is reality were in
stark contrast. Confirmatory bias is a contributing factor that ASIC has a history of
unreasonably buying into. This was found to be the case in the ASIC v Mitchell case where
Federal Court Justice Beach found –
“much of ASIC’s construction of its evidence displayed confirmatory bias.”3
ASIC’s legal counsel including Ms Caryn van Proctor and Mr Jonathan Moore resorted to
fabricating submissions4 to Court despite ASIC having ample evidence that there had been
no misappropriation of funds, no fraud and no impropriety. Their submissions contributed to
my hefty ban.

Paragraph 32(e)(v) ASIC’s closing submissions – ASIC v M101 Nominees Pty Ltd
The Group and I have never held a bank account in the BVI,
let alone transferred funds to the British Virgin Islands.
No evidence was tendered to support this submission. This statement was fabricated.

In their closing submissions ASIC stated I was “not intentionally dishonest” and “never was”.
This is an astounding admission that I and our investors cannot believe has been made without
ASIC retracting the numerous allegations against me.
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Many of our investors have asked why Mayfair 101 was not one of the 13 fund managers that
ASIC wrote to asking them to tweak their advertising5. ASIC wanted to make an example of
me to suit their own purposes.
No Australian Government department should be allowed to operate in this manner. It defies
the Australian concept of a “fair go”, which Mayfair 101’s investors and I have not been
afforded.
Ms Chester’s statement which relies on the Federal Court judgment to point the finger at me
is misleading and wrong. She was responsible for the ASIC personnel who failed to carry out
their moral, ethical and legal duties as public officers.
16. I was silenced in the Supreme Court of Victoria
The Supreme Court of Victoria and ASIC have attempted to silence me for shining the light on
false and misleading statements made by the liquidators for the IPO Wealth Holdings group,
Dye & Co.
As “officers of the court” liquidators have the onus to ensure their information is factually
correct. I am of the view they are complicit with ASIC in constructing false evidence to
prosecute their cases.
Dye & Co published a provisional liquidators report on 27 August 2020. Mayfair 101 prepared
a detailed 15-page response to this report on 6 September 2020 and tendered this as evidence
in the Supreme Court proceedings.
Our response can be downloaded here https://www.mayfair101.com/post/response-to-provisional-liquidators-report
As I was self-represented in Court, Dye & Co applied to have this evidence struck out of the
Court book. Justice Robson accepted their application without question. Our response was
never considered by the Supreme Court, meaning Dye & Co’s various falsified statements
were accepted by the Court as gospel.
The Federal Court decision found that I did not contest the report published by the IPO Wealth
Holdings liquidators, Dye & Co. This is clearly incorrect. I contested it and have been
contesting it ever since given Dye & Co’s statements are grossly misleading and did not
accurately reflect the true position of the companies.
The Federal Court overlooked the fact that Dye & Co’s legal counsel sought to eliminate my
detailed response to their evidence. As a result the Federal Court relied on the Supreme Court
findings to impose my ban.
17. ASIC convinced the Court that a ‘provisional’ liquidators report should be
considered conclusive
The provisional liquidators report prepared by Mr Said Jahani and Mr Philip Campbell-Wilson
was a provisional report only, prepared at short notice to assist the Court’s decision in relation
to whether it was just and equitable to wind up M101 Nominees Pty Ltd.

Paragraph 162 Grant Thornton Provisional Liquidators Report (M101 Nominees Pty Ltd)
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Despite this statement and the fact that the report was provisional, the Federal Court accepted
the liquidator’s findings as conclusive and definitive.
It should be noted that on 4 February 2021 Mayfair 101 published a detailed 110-page
response6 to the provisional liquidator’s report.
The response identified significant
inconsistencies between the company’s activities and the Grant Thornton report.
The final ROCAP (a statutory report on the company’s activities) is yet to be submitted for the
liquidator to prepare their final report. The final assessment of the company’s activities is
therefore yet to be concluded.
In the coming days we will be providing the liquidators with a formal set of accounts including
explanatory notes. This was not previously provided as (a) the company had only been
incorporated 10 months prior and therefore had not published a set of statutory accounts, and
(b) the liquidator’s required the financial records of the company at short notice which we
complied with.
The liquidators based their findings on reports generated from a general ledger, not from a
formal set of accounts. On this basis alone the findings in the provisional liquidator’s report
should not have been relied on by ASIC or the Court to prosecute their case.
As a mostly unrepresented defendant it was inequitable, unreasonable and unjustified for
ASIC to submit to Court that it should make conclusive findings based on a provisional report.
The Federal Court should not have accepted ASIC’s submissions that the findings were
conclusive as they were not.
18. Due process was not followed
ASIC has failed to follow due process in the execution of its investigation into Mayfair 101.
Still to this day not one ASIC representative has telephoned me, met with or interviewed me
about the investments, investment strategy or operations of the Mayfair 101 Group. This does
not accord with standard law enforcement procedures.
No other law enforcement agency I am aware of could possibly impose a 20-year ban without
first speaking to the person they are seeking to penalise, particularly given the sums of money
involved.
ASIC has prosecuted its case against me an Mayfair 101’s investors entirely remotely –
without so much as a video conference. As a result we have not been afforded natural justice.
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19. We complied with existing laws
Every piece of marketing collateral including the security
structure in place for secured noteholders, had legal signoff by KHQ Lawyers in Melbourne at a cost of hundreds of
thousands of dollars. Given the sums of money we were
managing we took our compliance obligations seriously
and ensured we complied with existing Corporations Act
laws and ASIC regulatory guides.
An individual with “a complete disregard for financial
services laws”7 does not go to such lengths or expense to
remain compliant. The Federal Court’s findings in relation
to my apparent disregard for financial services laws are
flawed.

ASIC effectively pulled Mayfair 101
over for doing 80km/hr in a 80km/hr
zone because ASIC thinks the
speed limit should be 60km/h.
Rather than applying to local
council (Federal Parliament) to
change the speed limit, they wanted
to create a disastrous crash first so
they could justify changing the
speed limit.
This is the use of a position of power
for improper purpose.

ASIC’s public officers had no regard for Mayfair 101 operating within existing Corporations Act
laws (i.e. acting lawfully). ASIC prosecuted their case by providing copious amounts of
submissions and affidavits alleging we had targeted “unsophisticated” investors, despite those
investors complying with existing laws. ASIC even publicly stated this “Mayfair [101] is an example; it is a wholesale product and we felt
it was clear that it was marketing itself to unsophisticated rather
than wholesale customers.”
-

Rhys Bollen, Senior Executive Leader of Investment Managers, 25
November 20208

I and our investors do not deserve to be sentenced for complying with existing laws.
If ASIC wants to change the rules, Ms Chester and her team should take this up with
parliament rather than making crash-test-dummies of our 570+ investors at a cost of hundreds
of millions of dollars. This can only be described as an “unsophisticated” attempt at law reform.
Astoundingly, Ms Chester is quoted on 23 March 2021 stating in reference to wholesale
investor laws “that’s a matter for parliament”9. It is concerning that ASIC’s deputy chair only
now considers the appropriate channels should be used after causing mass-devastation to
the lives and families of so many. This is an improper approach to regulation.
20. Our investments were sound
Mayfair 101’s primary investments chosen were, and still, are sound. Our real estate
investment in Mission Beach and Dunk Island was set to benefit from the booming regional
property10 and domestic tourism markets. Two of the Group’s technology investments have
advised me they expected to list on the London Stock Exchange this year11.
ASIC described Mayfair 101’s investments as “highly speculative” and “high risk”, as though
there was no consideration given to how and where monies were invested. This was untrue.

Paragraph 421 ASIC v M101 Nominees Pty Ltd - Justice Anderson’s final judgement
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9 https://www.ifa.com.au/news/29334-inside-asic-s-probe-into-dodgy-fund-managers
10 https://www.heraldsun.com.au/news/property/qlds-doubledigit-regional-suburb-growth-stars-revealed/newsstory/79c54f499f7611ee429190d87a3f0276
11 https://accloud.com/news/wh-ireland-engaged-to-advise-on-london-stock-exchange-admission/
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My decision to invest monies raised from our investors in these assets was carefully planned,
researched, compliant with the offer documents provided to investors, and viable. Our major
investments are proving to be sound, albeit ASIC has taken steps to dispossess us and our
investors of these assets in favour of costly liquidators.
It was ASIC’s decision to freeze our investment strategy mid-cycle and appoint liquidators
(who get paid ahead of investors) that is the cause of investors facing the risk of a significant
capital loss. It is not due to our investment strategy or the assets we chose. ASIC did not
research this vital element in any detail whatsoever.
21. Our investors made the independent decision to invest
Mayfair 101’s investors made their own independent decision to invest with us. Many
investors consulted their financial advisers and accountants prior to investing. They did their
own due diligence and were satisfied and comfortable to invest. I recently learned that an
investor from Perth contacted ASIC prior to investing and there was no objection from ASIC’s
own representative.
Our investors knew we were not a bank nor covered by the Financial Claims Scheme. Our
offer documents disclosed this12. They even disclosed key risks associated with investing.
These people invested because they like what we offered – our service, our product, our
investment strategy, our management, our advisers, and our vision. It was their decision to
entrust their monies with Mayfair 101, which they did. Our 90%+ 5 star customer satisfaction
rating was testament to this.
ASIC has taken away the right for investors to choose who they entrust their funds with, in
favour of ASIC’s own ideologies. This chilling fact has ramifications for every Australian
investor across the board.
By taking the course of action ASIC has taken they have enunciated the position that ASIC
shall decide how and where investors deploy their capital, and they have demonstrated a
willingness to impose their views at the expense of the livelihood of countless investors.
Put simply, it is an investor’s decision who manages their money, not ASIC’s.
22. What triggered the loss of value
It was only after ASIC launched its attack on the Mayfair 101 Group in March 2020 that the
significant loss of value began to occur.
Ms Chester’s accusation that I have single-handedly caused these losses to investors is
grossly misleading – not one investor had lost money prior to ASIC’s campaign against Mayfair
101. Ms Chester needs to acknowledge this sobering fact.
570+ Australian investors are now facing a very real prospect of crystalising a significant loss
and an agonising wait at the hands of ASIC and the liquidators they have supported throughout
this process.
23. COVID-19 was manageable
Mayfair 101 had the mechanisms in place to ride out COVID-19 and safely return capital to
investors. We utilised these mechanisms and informed our investors that their redemptions
would temporarily be suspended.
12
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ASIC used COVID-19 and my decision to suspend redemptions as the opportunity to seize
upon the Group and its investors to create investor grievance.
In August 2020 Ms Chester publicly advocated that investment managers suspend
redemptions if they needed do so13. Ms Chester’s public statements contradicted ASIC’s
submissions to Court that alleged my decision to suspend redemptions in March 2020 was a
sign of impropriety.
Suspending redemptions was the prudent step to take under an intensely challenging period
for all investment managers. ASIC has publicly vilified me for implementing a key control
mechanism that ASIC condones for other investment managers.
24. ASIC side-stepped our attempts to mediate
At no stage did ASIC seek to mediate to achieve an outcome that as beneficial for investors.
As model litigants this is a standard practice that ASIC should have undertaken to minimise
collateral damage and the costly expense of litigation.
It was a particularly important step given we were largely unrepresented.
In December 2020 the Federal Court granted our request for mediation however ASIC avoided
this by pointing to the fact that we did not having legal representation for the mediation.

Email from Lisa Saunders (Senior ASIC Lawyer) dated 18 December 2020

There is no excuse for the regulator not to mediate when it is dealing with the welfare of
hundreds of investors.
25. Malicious prosecution
It should be noted that toward the final hearings ASIC and the Court were well aware that
there was no fraud, misappropriation of money or impropriety. ASIC backtracked on it’s Ponzi
scheme allegations labelling the business “Ponzi-like”, and in closing submissions stated I was
“not intentionally dishonest” and “never was”.
At this very point their case should have been dismissed. Their case had been built on the
belief that these key elements existed, when they did not in fact exist at all.
In normal circumstances where there is no evidentiary proof of wrongdoing and a general
consensus that this is the case the matter will be retracted or wound back. This did not occur.
ASIC proceeded to push harder than ever for a life ban despite backtracking on various key
accusations. ASIC ignored the facts before them in favour of obtaining the conviction they so
desperately sought.

“At times of extreme market volatility, responsible entities of some managed funds may need to suspend
redemptions and freeze funds to protect the interests of the members as a whole” – Karen Chester, ASIC Deputy
Chair. https://asic.gov.au/about-asic/news-centre/find-a-media-release/2020-releases/20-197mr-asic-grantsindustry-wide-relief-to-help-members-of-frozen-funds-make-hardship-withdrawals/
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This is improper, malicious conduct carried out by Australian Government officers at the
expense of Mayfair 101’s investors and taxpayers.
26. ASIC’s obligation to the Court
The Federal Court should expect that the information provided by ASIC is 100% accurate and
unquestionable. ASIC has practically unlimited resources to ensure that what is presented to
Court cannot be disputed.
The onus is overwhelmingly on ASIC to ensure its statements are backed up by fact,
particularly where the defendant (a) does not have the resources to defend their case and (b)
is responsible for a significant sum of investor money.
This did not occur with ASIC’s prosecution of its case against Mayfair 101 and I.
I can provide countless examples of materials submitted to Court by ASIC that were either
false, misleading or fabricated in order to achieve their litigation objectives. I will gladly point
media representatives to the documents that verify this.
A comprehensive parliamentary investigation into the conduct of the individuals engaged by
ASIC that were involved in prosecuting Mayfair 101’s case is needed.
The nefarious, careless conduct by Government officials that I have experienced first-hand
should not be allowed in developed country like Australia. It shows no remorse whatsoever for
the welfare of investors that their actions impact.
Every investment manager in the country has the right to be concerned after experiencing how
ASIC has handled its investigation and prosecution of Mayfair 101.
27. ASIC’s win was not legitimate
ASIC’s “win” was against an undefended
opponent. This was no win at all – at best it is an
illegitimate win.
The public officers at ASIC that have publicly
hailed this as a victory including Ms Chester, have
shown no remorse for their impact on the welfare
of hundreds of investors, their families, the Mission
Beach community, all Mayfair 101’s investments,
our staff, their families and the many stakeholders
that ASIC’s so-called “win” has negatively
impacted.

ASIC took Mayfair 101 to Court and
turned off our financial resources to
ensure our case was not properly
defended so they could have their way.
This is an abuse of power and natural
justice that has negatively impacted
every single Mayfair 101 investor.
It is akin to a game of tennis against an
opponent who was dispossessed of their
racket by their opponent so they could
win.

The truth was that our Group and I personally did not have the financial resources to sustain
multiple Federal Court and Supreme Court proceedings that commenced in 2020. I was
blocked from obtaining the necessary funding due to the injunctions ASIC obtained. This was
ASIC’s way of silencing me.
ASIC’s officers attempted to intimidate me about the company’s lack of legal representation
suggesting that this was “unacceptable”, yet they had put me in the position where I was
unable to access the funds required to adequately defend the position of Mayfair 101’s
investors. This too is a form of entrapment.

Email from Mr Hugh Copley (ASIC Litigation Counsel) dated 21 December 2020

As a result, the many false, misleading and fabricated submissions made by ASIC to the
Federal Court of Australia went largely uncontested. “Unchallenged evidence” is referenced
at last 10 times in the Federal Court judgement.
It is unjust for an Australian Government department to conduct law enforcement in this
manner and then hail themselves as victorious, particularly where the welfare and livelihood
of so many investors is at stake.
28. Why Mayfair 101 and I were unable to defend the proceedings
The legal proceedings lodged by ASIC in the Federal Court of Australia would have cost
millions of dollars to properly defend against a Government department. The company did
not have the resources at the time, and was unable to liquidate assets easily given the impact
of COVID-19 combined with the negative media arising from ASIC’s campaign.
In July 2020 I took out a second mortgage on my family home to fund the Group’s ongoing
legal costs. I have since had my family home repossessed by the financier, CEG Direct
Securities. They have since taken steps to sell my home. These funds were applied to
continue fighting numerous actions brought on multiple fronts as a result of ASIC’s campaign.
ASIC subsequently obtained the following injunctions against me:

The Court also accepted ASIC’s request that I do not deal with the unit trusts that held real
estate that could have otherwise been divested to help fund litigation expenses.
A loan is a financial product. Under the orders imposed in August 2020 I was blocked from
being able to so much as borrow money from a friend or family member to fund a defence, let
alone pay out the financier on my home. I was not allowed to ask or receive any money from
anyone. This had a debilitating effect on my young family and Mayfair 101’s investors.
I and Mayfair 101’s investors have not been afforded natural justice by ASIC or the Federal
Court.
29. What I am remorseful for
I am deeply sympathetic and empathetic for all of our investors and their families impacted by
this terrible situation. I am remorseful for some of the decisions I have made and the effect
they have had.

Since March 2020 my team and I have been dealing head-on every day with all the challenges
that we have faced arising from these circumstances, so that we can get a solution for our
investors.
I am well-aware that there are areas of our business that could have been improved and there
are decisions that I would have made differently in hindsight. I cannot undo what has been
done but have learnt from where I have erred for the future. I remain committed to rectifying
this situation for Mayfair 101’s investors.
I will continue to work within the confines of the injunctions to achieve a return of capital to
Mayfair 101’s investors.
30. What I am not remorseful for
I will not accept the brazen actions of ASIC’s public officers in their campaign against me.
They have placed Mayfair 101’s investors in a far worse position than they would otherwise
have been had a more conciliatory approach been taken. I am not remorseful nor will I be
bullied into feeling remorseful for something that is so glaringly wrong.
ASIC have set out intentionally to defame me to drive their own agenda. In the process they
have ruined the lives of hundreds of innocent Australian investors – the very people they are
meant to protect.
All ASIC personnel involved need to be held accountable for their actions. It is them that should
be showing the remorse for their misguided actions on the livelihood of our investors.
31. I plan to appeal
I plan to lodge an appeal to the Federal Court’s decision. An overwhelming miscarriage of
justice has occurred for Mayfair 101’s investors and myself personally. I will not rest until this
is put right.

Formal Complaints
The following personnel were directly involved in the campaign against Mayfair 101 –
1.
2.
3.
4.
5.
6.
7.
8.
9.

Karen Chester (Deputy Chair)
Lisa Saunders (Senior Lawyer)
Dayle Buckley (Lawyer, Financial Service Enforcement)
Hugh Copley (Litigation Counsel)
Jo Bird (Head of Wealth Management)
Rhys Bollen (Senior Executive Leader, Investment Managers)
Kelly Rodgers (Senior Manager, Financial Services Enforcement)
Philip Mines (Senior Lawyer, Investment Managers)
William Baxter (ASIC employee)

Their conduct has been reported to the ASIC Professional Standards Unit.
Complaints have also been lodged with the relevant authorities against parties including
–
-

Hamish Mackinnon – Dye & Co (Liquidator, IPO Wealth Holdings Group)
Craig van Wegen – Pinnacle Advisory Group (Security Trustee)
Nora Fairbanks – Pinnacle Advisory Group (Security Trustee)
Robert Storai – EPIK Business (unlicensed adviser)
Jonathan Shapiro – Australian Financial Review (Journalist)
Liam Walsh - Australian Financial Review (Journalist)
Duncan Hughes – Australian Financial Review (Journalist)

A group of around 50 investors have lodged a formal complaint with the Ombudsman, the
body that oversees the Australian Securities and Investments Commission.
If you would like to assist Mayfair 101’s investors please forward this document on
to your local Member of Parliament or contact enquiries@mayfair101.com.

--- ENDS --MEDIA ENQUIRIES
Email: media@mayfair101.com
Twitter: www.twitter.com/MawhinneyJames

